MEMORANDUM
MONROE COUNTY PLANNING & ENVIRONMENTAL RESOURCES DEPARTMENT
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To:

Development Review Committee; and
Emily Schemper, AICP, CFM, Senior Director of Planning & Environmental
Resources

From:

Brad Stein, AICP, Planning and Development Review Manager

Date:

April 23, 2021

Subject:

Request for an Amendment to Development Agreement formerly between Banyan
Grove Development Corporation (Spottswood Partners, Inc.), currently Banyan
Grove Residences, LTD and Monroe County for property located along the
Overseas Highway, Stock Island, with parcel identification no. 00124140-000000

Meeting:

April 27, 2021

I

REQUEST:
This is the First (1st) Amendment to the Development Agreement ("Amendment'') documented
in Board of County Commissioners (BOCC) Resolution #032-2011. The Amendment would
allow the property owner to transfer twenty-four (24) market-rate, Rate of Growth Ordinance
(ROGO) exemptions, associated with 51 previously existing lawfully established dwelling
units to another receiver site within Stock Island

Subject Property in Blue (Aerial dated 2018)

The development has been constructed and a Certificate of Occupancy for all of the fortyeight (48) affordable units has been issued since June 20, 2013.
The material changes that are being proposed by this Amendment are as follows:
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Request for an extension of time to the development agreement of 10 years.
Allow for the transfer of the market rate ROGO Exemptions at a one for two basis to properties
other than Improved Subdivision (IS) lots, meaning 50% could be transferred to sites other
than single family lots in non-Improved Subdivision (IS) districts. This code language that is
being requested to be added to the development agreement was previously permitted under the
Monroe County Land Development Regulations (LDR) pursuant to Section 130-161.1 at the
time of the approval and effectiveness of the development agreement. The agreement was
approved by the BOCC January 19, 2011 and became effective March 16, 2011.
II BACKGROUND INFORMATION:
Address: 5455 Macdonald Ave, Stock Island, approximate mile marker 94.9 (Atlantic Ocean
side of US 1)
Property Description: a parcel of land within Section 35, Township 67 South and Range 25
East, Stock Island, Monroe County, Florida (Full legal attached to Development Agreement)
Parcel ID Number: 00124140-000000
Property Owner/Applicant: Banyan Grove Residences, LTD.
Agent: Bart Smith/ Smith Hawks
Size of Site: 2.4 acres (106,126 SF)
Land Use District: Mixed Use (MU)
Future Land Use Map (FLUM) Designation: Mixed Use/Commercial (MC)
Tier Designation: III Infill Area
Existing Use: Development of attached dwelling units
Existing Vegetation / Habitat: Developed
Community Character of Immediate Vicinity: Mixed Use, commercial retail, multi-family
residential, light industrial and golf course
Flood Zone: AE 9
III RELEVANT PRIOR COUNTY ACTIONS:
Development Order #02-1989 was approved by the Director of Planning in 1989. The
development order approved a minor conditional use permit for the redevelopment of 51
market-rate dwelling units, in the form of mobile homes.
Resolution #P38A-96 was approved by the Planning Commission in 1996. The resolution
approved a major conditional use permit for the development of a 14,400 SF low to mediumintensity open air market and a 433 SF restroom facility on the subject property, as well as for
additional development on a separate, non-contiguous parcel on MacDonald Avenue.
Resolution #070-1997 was approved by the BOCC in 1997. The BOCC adopted the resolution
as evidence of its approval of the Orders of the Vested Rights Hearing Officers, promulgated
pursuant to a Vested Rights Hearing held on November 21, 1996.
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Resolution #P12-00 was approved by the Planning Commission in 2000. The resolution
approved an amendment to a major conditional use permit approved under Resolution P38A96 for the development of a 14,400 SF high-intensity open air market and a 433 SF restroom
facility on the subject property, as well as for additional development on a separate, noncontiguous parcel on MacDonald Avenue.
Resolution #304A-2002 was approved by the BOCC in 2002. The resolution renounced and
disclaimed any rights that the County was entitled to a portion of Fourth Street between
MacDonald Avenue and US 1. Part of this abandoned portion of road is part of the subject
property.
The open air market and restroom facility were never developed and the major conditional use
permit approved under Resolution #P38A-96 and amended under Resolution #P12-00 was
deemed null and void with no further action required by the County due to the subsequent
approval of Resolution #P04-03.
Resolution #P04-03 was approved by the Planning Commission in 2003. The resolution
approved an amendment to the major conditional use permit approved under Resolutions
#P38A-96 and #P12-00 and permitted the construction of 7 market-rate dwelling units and a
14,129 SF Eckerd Drug Store on the property. Although filed as an amendment, the approval
was significantly different than that approved under Resolutions #P38A-96 and #P12-00.
Resolution #P15-04 was approved by the Planning Commission in 2004. The resolution
approved an amendment to a major conditional use permit approved under Resolution #P0403 and permitted the construction of 10 market-rate dwelling units and a 14,129 SF Eckerd
Drug Store on the property. The amendment also permitted several adjustments to the site plan
and the removal of a drive-through from the proposed drug store.
The 10 market-rate dwelling units and Eckerd Drug Store were never constructed and the major
conditional use permit approved under Resolution #P04-03 and amended under Resolution
#P15-04 was deemed null and void with no further action required by the County due to the
subsequent approval of Resolution #P32-05.
Resolution #P32-05 was approved by the Planning Commission in 2005. The resolution
approved an amendment to a major conditional use permit for the construction of 46 marketrate dwelling units on the property.
Resolution #P24-08 was approved by the Planning Commission in 2008. The resolution
approved a time extension and provided a new expiration date of April 27, 2009 to the major
conditional use permit approved under Resolution #P32-05.
In 2009, the applicant applied for a major conditional use permit to construct a commercial
retail building consisting of 14,129 SF non-residential floor area and 7 market-rate dwelling
units. The application was reviewed by the Development Review Committee on August 18,
2009; however was never scheduled for a public hearing by the Planning Commission. The
applicant subsequently withdrew the application in order to proceed with a modification to the
approval granted by Resolution #P32-05.
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The extended expiration date approved by Resolution #P24-08 passed and the project approved
by Resolution #P32-05 was deemed null and void. However, Florida S.B. 360 allowed the
expiration date for the project to be extended even if though its approved timeframe had
technically expired.
On October 13, 2009, the applicant applied for a Florida S.B. 360 time extension to the project
approved by Resolution #P32-05. On May 25, 2010, a time extension was granted and a new
expiration date of April 27, 2011 was provided to acquire all required certificates of occupancy.
On July 16, 2010, the applicant applied for a Florida S.B. 1752 time extension to the project
approved by Resolution #P32-05. On September 10, 2010, a time extension was granted and
a new expiration date of April 27, 2013 was provided to acquire all required certificates of
occupancy.
In October 12, 2010, the applicant applied for a major deviation to the site plan and the major
conditional use permit approved by Resolution #P32-05. The Planning Commission approved
the major deviation with Resolution P41-10, on December 14, 2010.
The applicant applied for a Development Agreement on October 12, 2010, for the development
of the property with 48 affordable dwelling units. The agreement was approved by the BOCC
January 19, 2011 and became effective March 16, 2011.
A time extension was granted to the Development Agreement pursuant to Executive Order
20-52, on June 2, 2020. The time extension allows for an extension of 6 months which provides
for a date of September 16, 2021. The time extension also includes the tolled period based on
the duration of the emergency declaration. The State is still under the state of emergency
declared in Executive Order 20-52, as extended by Executive Orders 20-114, 20-166, 20-192,
20-213, 20-276, 20-316 and 21-45, currently to April, 26, 2021. The total tolled period for this
amount from March 9, 2020 to March 26, 2021 is 382 days to be added to the end of September
16, 2021.
IV REVIEW OF APPLICATION:
The review of development agreements is set forth in Chapter 110, Article V, Sections 110132 and 110-133 of the Monroe County Land Development Code (LDC). The BOCC has
authority to enter into a development agreement by resolution with any person having a legal
or equitable interest in real property located within the unincorporated areas of the county if,
the development agreement meets all of the requirements of the Florida Local Government
Development Agreement Act, F.S. §§ 163.3220—163.3243; provided, however, that the
duration of the development agreement shall not exceed ten (10) years, and any duration
specified in a development agreement shall supersede any conflicting duration otherwise
specified in the Land Development Code.
Pursuant to LDC Section 110-133(b)(1), Requirements of a development agreement, a
development agreement shall include the following:
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a) A legal description of the land subject to the agreement, and the names of its legal and
equitable owners:
In the agreement, a full legal description is provided in Exhibit A. Ownership is described
on page 2. Prior Agreement
b) The duration of the agreement:
Amended pursuant to Section III.B. of the proposed First Amendment to Development
Agreement, on page 2, for a period of ten (10) years after the effective date. First
Amendment
c) The development uses permitted on the land, including population densities, and building
intensities and height:
Permitted uses on the land, population densities, and building intensities are provided in
Section III.C. on page 3. Prior Agreement

d) A description of public facilities that will service the development, including who shall
provide such facilities; the date any new facilities, if needed, will be constructed; and a
schedule to assure public facilities are available concurrent with the impacts of the
development:
A description of public facilities is stated in section III.D. on page 3. Prior Agreement
e) A description of any reservation or dedication of land for public purposes:
There will be no reservation or dedication of land for public purpose. This is stated in in
section III.E. on page 3. Prior Agreement
f) A description of all local development permits approved or needed to be approved for the
development of the land:
A description of all local development permits approved or needed to be approved for the
development of the land is stated in section III F. on pages 4 and 5. First Amendment
This change would allow the applicant to use a section of the County’s former Land
Development Regulations (LDRs) from 2011. Bob Shillinger, County Attorney, has opined
on the matter and has provided a summarized answer “assuming the BOCC consents to the
developer’s request for such an amendment, it appears lawful for the Board to amend the
2011 Development Agreement in a manner that incorporates the 2-for-1 option that was
available in 2011 but which was later stricken from the Code.” (Memo Attached)
The proposed changes to the 2011 Development Agreement read as follows (additions
underlined):
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To allow Spottswood to transfer 48 market rate permanent residential ROGO
exemptions to one or more individual single-family lots in the unincorporated
Lower Keys. Alternatively, to allow Spottswood to transfer market rate
permanent residential ROGO exemptions to commercial or recreational working
waterfront or multi-family projects in non-IS districts on a 1 for 2 basis. The 48market rate permanent residential ROGO exemptions may be transferred to
commercial or recreational working waterfront or multi-family projects in nonIS districts, as long as at least twice as many deed-restricted affordable dwelling
units remain at the sender site, which allows up to 24 market rate permanent
residential ROGO exemptions. A minor conditional use permit shall be required
for each receiver site. If a receiver site receives multiple ROGO exemptions,
only a single minor conditional use permit shall be required. The Growth
Management Division of Monroe County shall track the transfer of all ROGO
exemptions by the assignment of unique tracking numbers, which shall be
assigned as each receiver site is identified and approved.

As noted by Shillinger in his memo, “Since an amendment to a Development Agreement
requires the consent of both parties to that agreement, I note that the Board is not obligated to
agree to the amendment proposed by Banyan Grove. In short, it is an option that the parties are
free to avail themselves of but the Board retains the discretion to not consent to the
amendment.”
The current Land Development Code does not allow the transfer of TREs to multifamily
sites as proposed by the proposed Development Agreement amendment.
On January 22, 2020, the BOCC adopted Ordinance 007-2020, which amended LDC
Section 138-22 to only allow TREs to go to receiver sites meeting the following criteria:

Ordinance 007-2020 also amended LDC Section 139-2 to eliminate the prior 2 for 1
transfer program from mobile home sites:
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The adoption of Ordinance 007-2020 followed recommendations by the Affordable
Housing Advisory Committee dating back to 2016, and an interim development ordinance
that began in 2017 under direction of the BOCC to update the code and impose a temporary
moratorium upon certain development applications proposing to utilize Section 139-2 to
transfer ROGO exemptions from mobile homes to another location until the amendments
were processed.
As stated in the staff report for Ordinance 007-2020:

As such, Staff does not find that the proposed amendment to the Development
Agreement is consistent with the Comprehensive Plan and Land Development Code,
nor recent policy direction from the Board of County Commissioners.

g) A finding that the development permitted or proposed is consistent with the local
government's comprehensive plan and land development regulations:
A finding of consistency is stated in Section III. H. on page 7. Prior Agreement
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As stated above, Staff does not find that the proposed amendment to the Development
Agreement is consistent with the Comprehensive Plan and Land Development Code,
nor recent policy direction from the Board of County Commissioners.
h) A description of any conditions, terms, restrictions, or other requirements determined to be
necessary by the local government for the public health, safety, or welfare of its citizens:
A description of any conditions, terms, restrictions or other requirements is not provided
in a single section. Such conditions, terms, restrictions and other requirements are provided
throughout the agreement. Prior Agreement
i) A statement indicating that the failure of the agreement to address a particular permit,
condition, term, or restriction shall not relieve the developer of the necessity of complying
with the law governing said permitting requirements, conditions, term, or restriction:
Breach, amendment, enforcement and termination of the development provisions are
provided in Section III.J on pages 7 through 8. Prior Agreement
V RECOMMENDATION:
The Planning & Environmental Resources Department recommends approval of the proposed
10-year extension of the Development Agreement, but does NOT recommend approval of the
proposed change to allow the transfer of TREs to multifamily projects, based on inconsistency
with the current Comprehensive Plan and Land Development Code, recent policy direction by
the Board of County Commissioners, and the limited number of ROGO allocations remaining
compared to the number of vacant, privately owned parcels within unincorporated Monroe
County.
VI Attachment:
County Attorney’s Memo dated March 24, 2021
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Memo

To:
From:
Date:
Re:

Emily Schemper, Senior Director of Planning & Environmental Resources
Bob Shillinger, County Attorney RBS
March 24, 2021
Banyan Grove Development Agreement proposed amendment

I have been asked to opine regarding whether the Banyan Grove Development
Agreement the Board approved on January 19th, 2011 (hereafter “the 2011
Development Agreement”) can be lawfully amended to allow the developer to add into
that Agreement a Land Development Code provision that existed in January 2011 and
the Board abolished after January 2011, which was not expressly included in the 2011
Development Agreement. Specifically, a 2011 Land Development Code provision that
allowed developers to transfer market rate ROGO exemptions to multifamily
development projects located in non-IS land use (zoning) districts at a transfer ratio of
one market rate ROGO exemption for every two housing units deed restricted as
affordable or workforce left remaining on the sender site (the “2-for-1 option”), even
though that Code provision formed a subject of Interim Development Ordinance Nos.
011-2017, 020-2018, and 026-2019, and was stricken from the Land Development
Code pursuant to Section 1 of Ordinance No. 007-2020. That ordinance amended
Section 139-2(b) (3) of the Code to eliminate the 2-for-1 option. The pre-amendment
language that used to allow developers to utilize the 2-for-1 option formerly 1 provided as
follows:
“However, where transfers are to be made to commercial or recreational working
waterfronts (as defined by Florida Statutes), or to multifamily projects in non IS
districts, the transfers shall result in no fewer than two deed restricted affordable
or workforce housing units remaining on an eligible sender site(s) for each
market rate ROGO exemption transferred. This section expresses the county’s
preference for transfer of ROGO exemptions to single family lots/parcels.”
The short answer is yes, assuming the BOCC consents to the developer’s request for
such an amendment, it appears lawful for the Board to amend the 2011 Development
Agreement in a manner that incorporates the 2-for-1 option that was available in 2011
but which was later stricken from the Code.
Analysis. Florida courts have defined a development agreement “as a contract
between a [local government] and a property owner/developer, which provides the
developer with vested rights by freezing the existing zoning regulations applicable to a
property in exchange for public benefits.” Morgran Co. Inc. v. Orange County, 818
So.2d 640, 643 (Fla. 5th DCA 2002); see also Preserve Palm Beach Political Action
Committee v. Town of Palm Beach, 50 So.3d 1176, 1179 (Fla. 4th DCA 2010) (quoting
Morgran Co., 818 So. 2d at 643). “Florida law permits local governments to impose
1

See Section 139-2(b) (3), Monroe County Land Development Code (2011).

‘conditions, terms and restrictions’ as part of these agreements, where necessary for
the public health, safety or welfare of its citizens.” Morgran Co., 818 So.2d at 643 (citing
F.S. 163.3227(1)(h) (1999)).
Development agreements are a form of development orders, which “are often the
product of negotiations between a developer and a [local government].” Preserve Palm
Beach Political Action Committee, 50 So.3d at 1179.
Development agreements are authorized by the Florida Local Government
Development Agreement Act, (hereinafter “the Act”) which is codified at F.S. 163.3220
through 163.3243. The Act “shall be regarded as supplemental and additional to the
powers conferred upon local governments by other laws and shall not be regarded as in
derogation of any powers [then] existing.” F.S. 163.3220(5).
The Act provides for the amendment or cancellation of a development agreement “by
mutual consent of the parties to the agreement or by their successors in interest.” F.S.
163.3237.
The Act also provides that “the local government’s laws and policies governing the
development of land at the time of the execution of the development agreement
shall govern the development of land for the duration of the agreement.” F.S.
163.3233(1) (Emphasis added). That section limits the ability of a local government to
apply subsequently adopted laws and policies to a development agreement only to
situations when “the local government has held a public and hearing and
determined:
(a) They are not in conflict with the laws and policies governing the development
agreement and do not prevent development of the land uses, intensities,
or densities in the development agreement;
(b) They are essential to the public health, safety, or welfare, and expressly state
that they shall apply to a development that is subject to a development
agreement;
(c) They are specifically anticipated and provided for in the development
agreement;
(d) The local government demonstrates that substantial changes have occurred
in pertinent conditions existing at the time of approval of the development
agreement; or
(e) The development agreement is based on substantially inaccurate information
supplied by the developer.”
F.S. 163.3233(2). (Emphasis added).

Monroe County has taken none of the steps set forth in F.S. 163.3233(2) that the
County would need to take to apply the terms of Ordinance 007-2020 to the 2011
Development Agreement. Moreover, Ordinance 007-2020 does not contain the
requisite language of retroactivity necessary to apply that new law adopted in 2020 to
the 2011 Development Agreement. See, Basel v. McFarland & Sons, Inc., 815 So.2d
687, 692 (Fla. 5th DCA 2002).
“The presumption against retroactive application of law that affects substantive rights,
liability, or duties is a well-established rule of statutory construction. . . .[T]he mere fact
that `retroactive application of a new statute would vindicate its purpose more fully . . . is
not sufficient to rebut the presumption against retroactivity.’” Arrow Air, Inc. v. Walsh,
645 So.2d 422, 425 (Fla. 1994) (quoting Landgraf v. USI Film Products, 511 U.S. 244,
114 S.Ct. 1483, 128 L.Ed.2d 229 (1994)).
“Two interrelated inquiries arise when considering whether statutes or amendments
thereto should be retroactively applied. The first inquiry is one of statutory construction:
whether there is clear evidence of legislative intent to apply the statute retrospectively. If
the legislation clearly expresses an intent that it apply retroactively, then the second
inquiry is whether retroactive application is constitutionally permissible. Basel, 815
So.2d at 692. “Even when the legislature expressly states that a statute is to have
retroactive application, courts will refuse to apply the statute retroactively if the statute
impairs vested rights, creates new obligations, or imposes new penalties.” Basel, at
692.

Inasmuch as the Act:
1) vests Banyan Grove with the County’s land development regulations as it
existed at the time of contract formation, i.e. in 2011;
2) specifically mandates that the County’s land development code and policies
at the time of contract formation governs the development of land for the
entire duration of the 2011 Development Agreement;
3) specifically authorizes the parties to the 2011 Development Agreement to
amend that agreement by mutual agreement;
as well as the facts that the County has taken none of the steps required to apply the
newly enacted Ordinance 007-2020 retroactively to the 2011 Development Agreement, I
am of the opinion and you are hereby advised that if Banyan Grove wishes to amend
the 2011 Development Agreement to take advantage of a since-repealed provision of
the County’s Land Development Code that was in effect in 2011, including the 2-for-1
option, it may lawfully do so assuming the BOCC consents to such an amendment.
In rendering this opinion, I am mindful that multiple Florida cases stand for the
proposition that, because land development regulations are in derogation of the

common law, such regulations should be construed in favor of the property owner in the
absence of clear language in those regulations to the contrary. See, e.g.., Rinker
Materials Corp. v. City of North Miami, 286 So.2d 552, 553 (Fla. 1973); see, also,
Persaud Properties FL Investments LLC v. Town of Ft. Myers Beach, ___ So.3d ___, 45
FLW D2772, 2020 WL 7310765 (Fla. 2d DCA 2020); Mandelstam v. City of South
Miami, 539 So.2d 1139, 1140 (Fla. 3d DCA 1988); and City of Miami Beach v. 100
Lincoln Road, Inc., 214 So.2d 39 (Fla. 3d DCA 1968) (“Since zoning laws are in
derogation of the common law, as a general rule they are subject to strict construction in
favor of the right of a property owner to the unrestricted use of his property.”). While
these cases address specific zoning laws of local governments, I believe a court would
apply the same principles when construing the Act, since that statute provides a
framework and mechanism for vesting a developer’s right in such regulations, as they
existed when a development agreement is entered into. Moreover, I am aware of no
case or attorney general’s opinion interpreting the Act in a manner that would prohibit
the parties to the 2011 Development Agreement to amend that agreement to
incorporate a Land Development Code provision that existed at the time that agreement
was entered into in January 2011 but which the Board subsequently abolished. Under
these limited circumstances, I believe a court would construe the law in the light most
favorable to the property owner by finding that the law does not prohibit that property
owner as a party to a development agreement from attempting to amend that
agreement in the manner proposed.
Since an amendment to a Development Agreement requires the consent of both parties
to that agreement, I note that the Board is not obligated to agree to the amendment
proposed by Banyan Grove. In short, it is an option that the parties are free to avail
themselves of but the Board retains the discretion to not consent to the amendment.

